Abstract
Constitution is the supreme law of the land and that any law inconsistent with it would to the extent of the inconsistency be void. 9 Thus any international treaty to which Kenya is a party must conform to the Constitution. Thereafter the Kenyan Parliament enacts an implementing legislation which incorporates the treaty into Kenyan law and is therefore enforceable in Kenya. 10 The courts, as the enforcement organ of the state, do not consider themselves bound by treaty obligations until the implementing legislation is enacted. Currently, the Office of the Attorney-General screens all international treaties ratified by Kenya before they are incorporated by legislation. 11 This serves to assess whether the treaty contains any provision inconsistent with the Kenyan Constitution. If any provision of the treaty conflicts with the constitution, Kenya would either make a reservation to the treaty or change the domestic law to make it consistent with the constitution. 12 Kenya has ratified and even incorporated relevant human rights and international humanitarian law (IHL) treaties. It may be useful to know that Kenya, on September 20 1966, ratified the 1949 Geneva Conventions. It followed this up on 23 February 1993 by ratifying the Additional Protocols of 1977. The Convention was then made effective and enforceable in Kenya when the parliament passed The Geneva Conventions Act, 1968 (Cap. 198) . The Act incorporates into Kenyan law several provisions of the Conventions, particularly the criminalization and punishment of serious violations of the principles of IHL, which is the crux of the Geneva Conventions. However, the country has not yet incorporated the Additional Protocols through legislation. Thus, the provisions of the Protocols cannot be internally enforced in Kenya. 13 Kenya has also ratified the Rome Statute of the International Criminal court, which principally implements the violations of IHL, genocide and crimes against humanity. Furthermore, Kenya recently enacted the International Crimes Act 2008. 14 This Act empowers Kenya"s domestic courts to prosecute criminals for international crimes. Because Kenya is a state party to the Rome Statute, the ICC should have jurisdiction over issues discussed in this essay.
The crimes committed during the post election violence ought to be prosecuted by Kenya or alternatively, ICC if Kenya is unable or unwilling prosecute. Kenya"s ratification of the ICC Statute establishes the court"s ratione personae jurisdiction. However, its ratione materiae jurisdiction can only be established if the crimes committed in Kenya are shown to be international crimes. The question is whether the crimes meet the Court"s threshold on 9 The Constitution of Kenya, Volume 4, Laws of Kenya [LawAfrica Publishing (K) Ltd, 2005] , at 5451-5537. 10 For a general reading on the concept (Dualism): see Aust .A, Modern Treaty Law and Practice (Cambridge: Cambridge University Press, 2007), at 187 & 188. 11 See the ICRC General Comment on Kenya; International Humanitarian Law National Implementation. Available at < http://www.icrc.org> 12 ICRC, ibid. 13 Ibid; see also Aust .A, supra note 10. 14 substance and gravity.
II. CATEGORIZING THE CRIMES
1000 individuals were killed and 500 displaced in the post-election violence. It is thus apparent there were serious crimes committed in Kenya. 15 However, the issue is whether the crimes have the attributes of the "most serious crimes of concern to the international community". 16 The ICC only has the jurisdiction to try the perpetrators of crimes deemed to be so serious that they concern not just the society where they were committed but the entire-world community. The four broad categories of crimes that make up the court"s jurisdiction ratione materiae are genocide, crimes against humanity, war crimes and aggression. 17 It is important to note that there must be the existence of armed conflict in order for war crimes and aggression to be committed. As there was no armed conflict in Kenya, war crimes and aggression will not be reviewed in this paper. 18 The question of whether the crimes committed in Kenya meet the gravity and have the attributes of genocide and crimes against humanity will now be examined.
A. Genocide
Although the violence in Kenya was brutal, whether it was of such gravity as to constitute the crime of genocide is doubtful. Though the Kikuyus were the dominant tribe in Kenya, they often resided in areas dominated by other tribes. 19 The post-election crisis was an opportunity for tribes such as the Kalenjins to repossess their ancestral land, which the Kikuyus inherited following the British withdrawal in 1964. 20 There were claims of genocide and the United Nations Special Adviser on the Prevention of Genocide was quick to send a representative to observe the situation. 21 The UN measure was intended to prevent an outbreak of genocide. It was hoped the global attention would deter the leaders of all the sides from committing serious crimes such as genocide. but subsequently acquired its own self-determining status and elements. 22 The crime can be described as the deliberate killing, destruction or extermination of a group or members of a group. 23 The deliberate killing, destruction or extermination must be made with the intent to destroy the very existence of that group. 24 In the post-election Kenyan violence, all the major ethnic groups perpetrated violent crimes against each other, especially in areas where they were in numerical advantage. Nevertheless, it is debateable whether there was a deliberate plan or intention by any of the ethnic groups to exterminate the other(s) from existence. There are two crucial elements to genocide. Firstly, the crime must have been committed against the victims solely because they were members of a particular national, ethnic, racial or religious group. Secondly, the crime must have been carried out with the intention of destroying that group. 25 The events in Kenya will now be examined whether they were committed with the intent to destroy the victims as members of any of the four protected groups.
i.
The Intention to Destroy Members of a Group
The post election violence in Kenya shows that the victims were targeted because they were members of an opposing ethnic group. However, the crimes were not substantial to be categorised as genocide. The term "substantial" is used to refer to the number of victims, the conduct and the pattern of attacks. It appears that the number of victims must be substantial for it to be categorised as "a crime of crimes". 26 However, the number of victims is not the qualifying element of genocide. The trial chamber of the International Criminal Tribunal for Rwanda (ICTR), in the Akayesu case, 27 held that it would be genocide if any of the offending acts was carried out against one member of a group. The ICC adopts this position by providing that the victim can be "one or more persons". 28 However, the ICC has a pragmatic threshold for gravity which is aimed at limiting the court"s docket to the most serious cases. It must be noted that the ICC threshold on gravity was not meant to be a conceptual criterion for the crime. The subject of gravity is wider than the number of victims. The victims of the violence in Kenya may have been targeted as members of an ethnic group but was the intention of the perpetrators to totally or partially destroy the group? The basis of the crime is the special intention to destroy the group. Genocide has been deemed "the crime of crimes". This may be due to its requirement for special intent on the part of the perpetrator to totally or partially destroy the victims as a group. The perpetrator must intend the consequence of his actions beyond a doubt. This standard is higher than a requirement for Knowledge, by the perpetrator, of the likely consequence of his actions. 29 The perpetrator"s negligence would not meet the standard; however a deliberate omission would suffice as a clear intention to destroy the group. 30 The existence of a plan or policy to commit the crime would be persuasive to prove genocidal intent but it is not a legal requirement. 31 The plan"s usefulness would be in its evidential value in determining the state of the perpetrator"s mind if it can be shown that he knew or participated in the plan or policy. 32 The ICC general provision on intent is lower than the special intent required for the crime of genocide. Article 30 of the Rome Statute tends towards a knowledge-based approach that requires the perpetrator"s awareness of the consequences of his act. Article 30 also allows the judges to make such a determination of intent. 33 Although some of the attacks in Kenya showed traces of this special intention, most of the attackers did not demonstrate the intention to destroy "the very existence" of their victims" ethnic groups. 34 Most of the attacks were sporadic, desperate and arose from frustration but grew in intensity. Though it appears from the findings of the Waki Report there was evidence of some organisation or plan -the question is whether the evidence points to the existence of a plan to destroy any of the ethnic groups.
ii.
Significant part of a Group [meaning of "in part"]
In order for a crime to be categorised as genocide, it must meet the objective and subjective elements of the crime. There is no doubt the objective elements are evident in the Kenyan crisis. One crucial element of the crime of genocide is the intention of the attacker to destroy the victim based on his membership in a particular group. The court would determine whether the intention of the attacker was the total or partial destruction of the ethnic group when evaluating crimes such as the mass murder of Kikuyus in a church in Eldoret. Genocide, supra note 24, at par. 4. 34 Some of the attacks, like the attack of the church in Eldoret, show signs of the intent to destroy the group and it lines up with the judicial stand of the ICTY in the Krystic case. The court in that case held that the killing of a group in a small geographical area would be genocide if done with the intent to destroy them as part of the group. On the other hand, there was no plan to exterminate that group in Eldoret. The attack was an isolated attack and not a reflection of the trend of the attacks in Kenya.
General Assembly has classified ethnic cleansing as a form of genocide. 35 Additionally, the German Constitutional Court held that "systematic expulsion can be a method of destruction and therefore an indication, though not the sole substantiation, of an intention to destroy". 36 In order to classify a crime of mass killing or expulsion as genocide, there must be a deliberate plan to carry out the act as a way of destroying that group. The crisis in Kenya shows that the objective elements of the crime of genocide were clearly visible but there was no indication of the intention to destroy the very foundation of the ethnic group. The object of the special intent in the act of genocide must be the total or partial destruction of any of the protected groups. The two dominant approaches in the interpretation of the intention to destroy the group "in part" are the quantitative and qualitative approaches. The negotiating history of the Genocide Convention reveals little regarding the intent of the drafters on the meaning of "in part". However, a commentator opined that it should signify the intention to destroy a significant number of the protected group. 37 Proponents of the quantitative approach have used a numerical approach to determine when the partial destruction of a group is substantial. 38 The partial destruction must be of a significant number of members of the group to qualify. The determination as to whether a significant part of a protected group was targeted for destruction is a sophisticated issue that should not be determined using mathematical formula. 39 The opposite view is to apply the quality of the victims within the group to determine the intention of the perpetrator to achieve a partial destruction of the group. The rationale behind this approach is that the significance of the quality of those destroyed (for instance, leaders or men) should be determined by the impact of their loss on the group. 40 A more acceptable formulation is the application of both the quantitative and qualitative approaches. In the Jelisic judgment, the ICTY declared that it must be the intent of the perpetrator to destroy a significant portion of the group from either a quantitative or qualitative standpoint". 41 The combined approach appears to maintain the balance without diluting the threshold on the intention to destroy a part of the protected group.
It is doubtful that the crimes committed in Kenya pass the thresholds on the special elements of genocide. However, if they are considered to have the elements of genocide, the next challenge would be ascertaining whether they meet ICC"s standard of gravity. additional element of the crime of genocide. It was devised as a method of restricting the number of cases before the court to enable it concentrate on the most heinous crimes. The ICC Prosecutor noted in a policy paper that his office would consider four factors when determining the gravity of a crime. 42 The determining factors are the scale, impact and nature of the crime as well as the manner of their commission. 43 Of these four factors, it is the impact of the crimes that may perhaps compel the ICC"s action. 44 As considered above the scale, nature and manner of the crimes in Kenya may not substantiate being categorised as international crimes. However, the impact of the ICC and Kenyan government"s failure to prosecute would encourage impunity.
B. Crimes Against Humanity
The crime against humanity is the other category of international crime which may have been committed during the post election violence in Kenya. It may seem that most of the concepts behind this category of crimes are drawn from either basic Human Rights principles set out in various international human rights instruments or international humanitarian law principles. 45 Crimes against humanity cover a wide variety of crimes most of which are ordinary human rights violations or domestic law crimes within the sovereign authority of a state. 46 It is therefore necessary to examine whether the crimes committed during the Kenya crisis have the essential attributes of crimes against humanity.
i. From Nuremberg to the ICC: Origin and Progress of Crimes Against Humanity
Crimes against humanity are motivated by discrimination (of any sort) and have not been covered by any multilateral treaty. 47 humanity. The Nuremberg Charter required a connection between the offending acts to war and added the discriminatory animus. 48 The context of the Nuremberg tribunal influenced the connection to war but this was not included in the Tokyo tribunal. 49 It has been noted that, before the advent of the ad hoc tribunals, there had been no clarification of the substantive threshold in the essential elements of the crime. 50 Despite the substantive clarifications of the concept by the tribunals (from Nuremberg to the ad hoc international criminal tribunals), there has been no global multilateral treaty definitions of the concept before the Rome Conference. 51 The increase in the prosecution of international crimes through the ad hoc tribunals and some national courts has helped in clarifying the concept despite their contextual limitations and differences. An aggregate of the substantive standards applied by the tribunals and national courts have been mostly established by the ICC Statute.
Widespread or Systematic
The element that elevates an offence from an ordinary crime to a crime against humanity is its connection to a widespread or systematic attack against a civilian group that the victim is a part of. The mental element required for the crime is a combination of the usual intention to commit the offence and the perpetrators awareness that the offence is part of a widespread or systematic attack. 52 The perpetrator does not have to know the details or characteristics of the attack, nor share in the purpose, motive. 53 At the early stages of a widespread or systematic attack, the knowledge of the perpetrator could be proved by evaluating whether his act was intended to further the attack. 54 One of the most significant elements of the crime against humanity is that it must be widespread or systematic attack. At the Rome negotiations there was a divide between states in support of the use of the disjunctive nature of the widespread or systematic test and those in opposition to it. 55 The proponents of the disjunctive argument asserted that the court ought to be reflective of customary law and not restrict the law which was constantly applied by international tribunals in Yugoslavia and Rwanda. 56 disjunctive application of the criteria argued that it would incorrectly include widespread but unconnected crimes if not made conjunctive. 57 The question of the widespread and/or systematic nature of the crimes in Kenya will take a more significant meaning when discussing the ICC approach to the argument.
iii. The Requirement for "Policy" in the ICC Statute Definition of Crimes against Humanity
The debate on whether widespread and systematic are disjunctive or conjunctive attributes of the definition of the crime at the Rome conference was resolved by adding a compromise clause. The compromise clause was the inclusion of a qualifying requirement to the disjunctive test. 58 It is likely to add another dimension to the Kenya debate. The compromise required the attack to be more than one act committed in furtherance of a state or organizational policy. 59 This ensured the preservation of the customary threshold with policy requirement which is a lower threshold than systematic. 60 The policy would be determined by the way in which the attack was carried out against the victim(s). This requirement by the ICC may make it problematic for the court to convict a person of crimes against humanity in a situation, where it is difficult to prove the existence of policy. The act may still fall under a crime against humanity under customary international law which does not require that criteria.
The crystallization of the concept of crimes against humanity has helped close the gap between crimes committed during an armed conflict and crimes committed during times of peace (including the different forms of disturbances which would not be classified as conflicts). It has also set a clear threshold for the prosecution of the crime. The contemporary understanding of the crime is different from 60 years ago when it was introduced by the Nuremberg Charter. The ICC Statute was not codifying customary law principles regarding crimes against humanity; therefore the differing standards applied by states are allowed. 61 The International Crimes Act includes customary international law in its definition of Crimes against Humanity. 62 It also requires that the crimes be interpreted strictly as provided by the Rome Statute. 63 Consequently, a Kenyan court can determine an offending act to be a crime against Humanity with or without the element of state or organizational policy. The Waki Commission found that the crimes were spontaneous but gradually became organized. It claimed that politicians and local businessmen participated in organizing some of the attacks. 64 Some were retaliatory attacks and had led to fears of ethnic war. These crimes are clear human rights violations and the U.N investigators appropriately reminded authorities in Kenya of its duty to respect its international human rights obligations. 65 The ICC Pre-Trial Chamber II will have to determine whether the Kenyan violence meets the criteria its requirements on gravity before authorising the OTP to open investigations. 66 The essence is a dire need for judicial accountability which would clarify the crimes on the basis of evidence before the court.
III. OBSTACLES TO HUMANITY
The ongoing situation in Kenya may lead to two choices both of which are fraught with challenges. The decisions and actions of the Kenyan government and the ICC Prosecutor"s office would lead to either accountability for the crimes committed in January 2008 or impunity. However, if the accountability is due to Kenya"s unwillingness to prosecute the perpetrators of the crime, any prosecution before the ICC may be a test of the court"s complementarity concept. If Kenya is unwilling to prosecute the crimes the price for impunity may be a recurrence of violence after the next elections and international sanctions. The country faces internal political and structural challenges if it initiates an impartial prosecution of the perpetrators of the crimes.
A. Kenya's Steps Towards Impunity
The Kenyan government has failed to carry out the reforms necessary to prevent future conflicts and has been slow to act in prosecuting the perpetrators of the post election violence. 66 See above for a discussion of the factors used by the ICC in determining the gravity of a crime. 67 The Waki Commission did not reveal the names of those suspected to be most responsible for the crimes but sealed the list and placed it in the trust of the AU Panel of Eminent Persons who in turn were to hand it to the special tribunal to prosecute the crimes and in the event of no such tribunal to hand the list to the ICC for further investigation. Kofi Annan handed over the sealed envelope to the ICC Prosecutor on July 9, 2009. 68 See Waki Report, supra note 2. against establishing the Special Tribunal in February 2009. 69 Despite the government's actions, Kofi Annan decided to extend the deadline by another six months. The government, at the end of the six months, sent delegates to the ICC to explain the steps it planned to take to ensure accountability. 70 The visit may have been to stall any action by either Mr Annan or the ICC and to show that the Kenyan government was interested in justice.
Further indications that the Kenyan government may be progressing towards impunity became apparent after its senior officials visited the ICC. The transmission of the sealed envelope containing the names of those recommended by the Waki Commission to be investigated revealed the government"s role in impeding accountability. By the end of July, the government of Kenya held a cabinet meeting at which it considered whether to withdraw from the ICC, refer the situation to the ICC, set up the Special tribunal, or prosecute the suspects using its High courts. 71 It decided to reform its domestic courts and ensure prosecutions for the crimes as well as establishing a Truth Justice and Reconciliation Commission (TJRC). In October 2009 the Kenyan government established a TJRC and pledged to reform the judiciary so as to be better equipped to handle subsequent prosecutions. 72 It is possible the government may be divided and hence delaying action by appearing to act. It declared that "(o)n the issue of the Trial of perpetrators of post-election Violence, the Grand Coalition Government opted to accord priority to reconciliation while leaving the door open for the suspects bearing the greatest responsibility over the postelection violence to be tried by the International Criminal Court." 73 This may either be a deliberate strategy to ensure impunity or an indication of its inability to prosecute those most responsible for the violence.
The ICC has declared interest in co-operating with the TJRC while prosecuting those with the greatest responsibility for the crimes. The three pronged strategy of combating the situation through the ICC, TJRC and Kenya"s domestic court system may be plausible. 74 If the Pre-trial Chambers finds grounds to permit the OTP to open investigations on the matter, this may compel Kenya to commence domestic prosecutions. The ICC would depend on Kenya acting in good faith in the domestic prosecutions. The ICC system is modelled to enable the court to prosecute those most responsible and allow the national court (if capable) to prosecute the remaining offenders. Therefore it is important for the domestic system to be effective to prosecute the rest of the suspects who usually out number the few leaders who are tried by the international institution. The failure of Kenya to prosecute the remaining persons will lead to the sort of impunity which has occurred in Sierra Leone and Rwanda (to an extent). Furthermore, its co-operation with the TJRC would ensure independence and impartiality of that body by preventing governmental interference. Conversely, the ICC action on the matter may be a feasibility test for the complementary relationship between the court and national states, despite Kenya"s pledge to cooperate. 75
B.
A Test for The Complementarity Concept?
In order for the ICC to commence investigations into the violence, the pre-Trial Chambers would need to determine whether the substance or gravity of the crimes meet its Statutory threshold. The Kenyan government has pledged to cooperate with the court. It has also been dithering to implement the recommendations of the Waki Commission. These contradictory actions of the government indicate a divided camp. It may be that some within the Grand Coalition Government want the ICC to initiate investigations while some others oppose any judicial action. While one cannot predict the future, a situation may arise that would challenge the ICC complementarity concept. This is highly unlikely but a possible outcome of the Kenyan government's contradictory actions.
One scenario which may lead to a challenge of the concept would be one in which the Kenyan government decides to perpetuate impunity in the guise of prosecution. The possibility of this has been indicated by the establishment of the TJRC. It may follow the steps of Sudan, for instance, and set up the special tribunal or try the perpetrators in its domestic courts. The Rome Statute requires the OTP to inform Kenya if it opens investigations on the matter. Thereafter, Kenya has one month within which to inform the court that it is investigating or has investigated the persons. 76 At this point the prosecutor may defer to Kenya"s investigation for an initial period of six months with the possibility of a review. 77 Any prosecution by Kenya's domestic court would be scrutinised by the ICC under the complementarity principle.
Kenya may decide for political reasons to protect those suspected of the crimes (or some of them) and initiate prosecution designed to acquit them. This is a possibility given the number of leading politicians alleged or suspected to have been involved in the violence. Such an action by the Kenyan government may bring up a new issue that will test the complementarity concept of the ICC. The Statute requires national implementation of its provisions and action by 75 Office of the Prosecutor, "Kenyan authorities committed to cooperate as ICC Prosecutor informs them that in December he will request ICC Judges to open an investigation into postelection violence". Report of November 6, 2009. Available at <http://www.icc-cpi.int>. 76 Art. 18(2) Rome Statute, supra note 16. 77 Art. 18(1)-(3) Rome Statute, ibid.; see also ICC Press Release, supra note 1.
states. 78 It empowers the court to determine when a state is "unable" or "unwilling" to prosecute an international crime. The court would assess Kenya"s proceedings to determine whether:
1. The proceedings were intended to shield the suspects from justice; or 2. There was unjustifiable delay which would be inconsistent with the intent to bring the suspects to justice; or 3. The proceedings lacked the independence and impartiality required for fairness in judicial process. 79 The court must pay attention to the principles of due process recognized by international law when assessing Kenya"s proceedings. 80 The OTP may request documents of the proceedings in the Kenyan court. 81 The purpose of the ICC provisions is to limit the number of cases before the court. 82 Therefore, the standard of the due process principles recognized by international law that would form the basis of the court"s assessment ought to be examined.
C. Reconciling the Due Process Principle with Diversities in National Criminal Procedures
Although there are general guidelines on the standard expected in international criminal prosecutions, there are no specific rules on the due process requirements in such trials. 83 It is nevertheless essential for proceedings in the prosecution of atrocities which affect the whole of humanity to have similar thresholds. The ICC Statute requires a determination on the procedural standards of national courts in proceedings involving international crimes. The court determines the unwillingness of a state to prosecute by assessing its proceedings on the balance of due process principles recognized in international law. 84 General guidelines on due process requirements in the prosecution of international crimes have evolved with the development of the law. They are traceable to the core treaties of international humanitarian law and human rights law as well as the general principles of criminal law applied in most states.
The international humanitarian law treaties which provided for individual criminal responsibility also required that the trial of such persons be done in 78 fairness. 85 The humanitarian principles also set a threshold of fairness in criminal proceedings which would prevent a miscarriage of justice and protect the rights of the accused. 86 The fundamental rights provided in various human rights treaties guarantee a standard of fair trial in criminal proceedings. 87 The 1966 International Covenant for Civil and Political Rights (ICCPR) provided principles of fair trial which should be the minimum guarantees applicable in criminal proceedings. 88 The essence of these principles is that the considerations of justice and fairness are applied on behalf of the public, the victims and the accused.
The procedural thresholds for international criminal prosecutions would include general principles of criminal law which are extrapolated from the nations of the world. Some of the general principles have been included in the core human right treaties noted above. They share the same objective which is to maintain fairness in the administration of justice.
It does not appear that the ICCPR minimum guarantees of due process have been generally accepted by states as the threshold for criminal proceeding. 89 Some of the principles have been recognized in international criminal proceedings under the fair trial and general principles of criminal law. 90 The international community has, in establishing the ad hoc tribunals, affirmed that the fundamental objectives behind the principles are the considerations of justice and fairness. 91 The full list of principles set out in the ICCPR has not been applied as the basic minimum standards in criminal proceedings by various countries and the international tribunals. 92 The principles set out in the human rights treaties, of which the ICCPR has the most universal application, maybe deemed as general principles. However, the principles have not been completely accepted as the minimum threshold for fair trial by some states. The African Charter on Peoples and Human rights, for instance, has a smaller set of principles which it did not set as the threshold for its state parties. 93 The cultural, economic and ideological differences between states have led to the huge reservations to Article 14 of the ICCPR. 94 The thresholds on the general principles of due process recognized in international law have not been set in stone. The international criminal tribunals and the ICC have generally included principles that the international community consider crucial to the administration of justice and fairness. A set of general principles extracted from the application of the international tribunals and the ICC in their rules of procedure and statutes indicate the trend towards a threshold in international criminal procedures. 95 The ICC may evaluate the proceedings in Kenya on the two objectivesconsideration of justice and fairness of the process. The court will determine whether Kenya"s process meets the two objectives by considering it against the three factors laid out in the statute. 96 It is unlikely that Kenya would shield the perpetrators of the crimes from justice by making the trials a charade. This may lead to an ICC determination of Kenya"s unwillingness to prosecute the crime. However, as improbable this scenario may be, it would lead to a stronger jurisprudence on the complementarity concept that is yet to be tested by states in different ways.
IV. CONCLUDING THOUGHTS
The essence of international criminal law is to punish the perpetrators of crimes that threaten the peace and security of the world. Peace has always been the ultimate goal of the international community. The ICC prosecutor intends to initiate investigations proprio motu subject to the Pre-Trial Chamber"s authorisation. Kenya has pledged to cooperate with the court. It remains to be seen whether the chamber will authorise the OTP to investigate and initiate prosecutions. The court may be hard-pressed to established its jurisdiction ratione materiae or convict the perpetrators on the basis of the law and the evidence. Notwithstanding the challenges of prosecuting the crimes, the ICC has an obligation to ensure that impunity does not prevail in Kenya. Ultimately, by 92 Several reasons account for this, for instance, the differences between countries applying different approaches to criminal law such as common and civil law approaches to criminal proceedings which determine whether certain principles are acceptable or not (e.g. the issue of trial in absentia). 93 See Art. 7, which contains only five principles unlike the sixteen principles in Art 14-15 of the ICCPR, nine principles in ECHR and thirteen principles in Art 8 of the ACHR. 94 See supra note 88 for Status of the ICCPR and reservations to Art. 14. See also note 90, for a short list of some of the countries who expressed reservation to the article of the ICCPR. 95 Cassese, supra note 36, at 389. 96 The three factors are impartiality and independence of the proceedings, unjustifiable delay and the intention to shield the suspects from justice.
